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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge Christine M. Arguello
Civil Action No. 17-cv-01415-CMA-SKC
TODD GORDON,
MARC MERCER,
KRISTEN MERCER,
MICHELLE FOWLER,
GREG LAWSON, and
JUDY CONARD, individually and behalf of all others similarly situated,
Plaintiffs,
v.
CHIPOTLE MEXICAN GRILL, INC.,
Defendant.
ORDER GRANTING PLAINTIFFS’ UNOPPOSED MOTION FOR PRELIMINARY
APPROVAL OF THE CLASS ACTION SETTLEMENT AND DIRECTION OF NOTICE
______________________________________________________________________
This matter is before the Court on Plaintiffs’ Unopposed Motion for Preliminary
Approval of the Class Action Settlement and Direction of Notice (the “Motion for
Preliminary Approval”). (Doc. # 102.)
For the reasons set forth in Plaintiffs’ Memorandum of Law in Support of their
Motion for Preliminary Approval (Doc. # 103), this Court grants preliminary approval of
the Settlement Agreement (Doc. # 102-1). Given the procedural posture of this case,
the Settlement Agreement is preliminary approved as fair, reasonable, and adequate.
See In re Integra Realty Resources, Inc., 354 F.3d 1246, 1266 (10th Cir. 2004); Rutter

Case 1:17-cv-01415-CMA-SKC Document 107 Filed 06/19/19 USDC Colorado Page 2 of 14

& Wilbanks Corp. v. Shell Oil Co., 314 F.3d 1180, 1188 (10th Cir. 2002). Accordingly, it
is hereby ORDERED as follows:
1. The Motion for Preliminary Approval (Doc. # 102) is GRANTED.
2. Provisional Certification of the Settlement Class: Solely for purposes of the
Settlement, the Court conditionally certifies the following class pursuant to
Federal Rules of Civil Procedure 23(a) and (b)(3) ("Settlement Class"):
All persons residing in the United States who used a payment card
to make a purchase at an affected Chipotle or Pizzeria Locale instore point-of-sale device during the Security Incident,[1] which as
described in the definition of Security Incident, occurred during the
time frames and at the stores set forth in Exhibit F to the Settlement
Agreement and Appendix A to the Publication Notice.
a. Excluded from the Settlement Class are (i) Defendant and its officers and
directors; (ii) all Settlement Class Members who timely and validly request
exclusion from the Settlement Class; (iii) the Judge assigned to evaluate
the fairness of this settlement; (iv) the attorneys representing the parties in
the Litigation; (v) banks and other entities that issued payment cards
which were utilized at Chipotle during the Security Incident; and (vi) any
other Person found by a court of competent jurisdiction to be guilty under
criminal law of initiating, causing, aiding or abetting the criminal activity
occurrence of the Security Incident or who pleads nolo contendere to any
such charge.

The Court previously referred to the “Security Incident” as the Chipotle Data Breach. See
(Doc. # 82 at 2.) It now adopts the terminology used by the parties’ in their Settlement
Agreement and refers to the data breach as the Security Incident.
1

2
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b. Subject to final approval of the Settlement, and for the reasons set forth in
Plaintiffs’ Memorandum (Doc. # 103), the Court finds and concludes for
settlement purposes only that the prerequisites to a class action, set forth
in Rules 23(a) and (b), are satisfied in that:
(a)

The Settlement Class is so numerous that joinder of all
members is impracticable;

(b)

There are questions of law or fact common to the Settlement
Class;

(c)

Plaintiffs and Class Counsel fairly and adequately represent
the Settlement Class;

(d)

The claims of Plaintiffs are typical of those of Settlement Class
Members;

(e)

Common issues predominate over any individual issues
affecting the members of the Settlement Class;

(f)

Plaintiffs fairly and adequately protect and represent the
interests of all members of the Settlement Class, and Plaintiffs'
interests are aligned with the interests of all other members of
the Settlement Class; and

(g)

Settlement of the Actions on a class action basis is superior to
other means of resolving this matter.

3. Appointment of Class Representatives: The Court hereby appoints Plaintiffs
Todd Gordon, Marc Mercer, Kristen Mercer, Michelle Fowler, Judy Conard, and
3
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Greg Lawson to serve as Class Representatives for settlement purposes only on
behalf of the Settlement Class.
4. Appointment of Class Counsel: The Court appoints Benjamin F. Johns of
Chimicles Schwartz Kriner & Donaldson-Smith LLP, Tina Wolfson of Ahdoot
& Wolfson, PC, and Jean Sutton Martin of Morgan & Morgan as Class Counsel,
having determined that the requirements of Rule 23(g) are fully satisfied by this
appointment.
5. Approval of Claims Administrator and Claims Referee:
a. The Court hereby appoints the claims administrator proposed by the
parties, RG/2 Claims Administration, LLC (the "Claims Administrator").
Responsibilities of the Claims Administrator shall include: (i) establishing a
post office box for purposes of communicating with Settlement Class
Members; (ii) disseminating notice to the Class; (iii) developing a web site
to enable Settlement Class Members to access documents; (iv) accepting
and maintaining documents sent from Settlement Class Members relating
to claims administration; (v) determining validity of Claims in accordance
with the Settlement Agreement; and (vi) distributing settlement checks to
Settlement Class Members. Pursuant to the Settlement Agreement,
Defendant shall pay all related costs and expenses associated with the
notice, claims, and settlement administration. These payments to the
Claims Administrator shall be made separate and apart from the relief
being made available to Settlement Class Members under the Settlement.
4
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b. The Court hereby appoints the Claims Referee proposed by the parties,
Bennett G. Picker of the law firm Stradley Ronon Stevens & Young, LLP
(the "Claims Referee"). The Claims Referee shall be responsible for
deciding certain claims that may be rejected by the Claims Administrator,
upon request of the Settlement Class Member submitting such Claims, as
described in the Settlement Agreement.
6. Approval of Class Notice: Plaintiffs have presented to the Court a proposed
Notice of Settlement of Class Action (the “Settlement Notice”) (Doc. # 102-2 at 8–
16) and a Notice Plan (Doc. # 102-3 at 5–8). The Court finds that the
dissemination of the Settlement Notice substantially in the manner and form set
forth in the Notice Plan complies fully with the requirements of the Rule 23 and
due process of law; is the best notice practicable under the circumstances; is
reasonably calculated to apprise Settlement Class Members of the pendency of
the action, the terms of the proposed Settlement, and their rights under the
proposed Settlement, including but not limited to their rights to object to or
exclude themselves from the proposed Settlement; and, when completed, shall
constitute due and sufficient notice of the proposed Settlement Agreement and
the Final Approval Hearing to all persons affected by and/or entitled to participate
in the Settlement Agreement. Non-material modifications to the Settlement
Notices may be made without further order of the Court.
a. The Claims Administrator is directed to carry out the Notice Plan, which
shall be completed in the manner set forth in the Settlement Agreement.
5
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No later than thirty (30) days from the date of this Order preliminarily
approving the Settlement, the Claims Administrator shall initiate the Notice
Plan, which shall be completed in the manner set forth in the Settlement
Agreement.
b. All costs incurred in disseminating and otherwise in connection with the
Settlement Notice shall be paid by Defendant pursuant to the Settlement
Agreement.
c. The claim form (Doc. # 102-2 at 18–25) attached to the Settlement
Agreement satisfies the requirements of due process and of Rule 23(e)
and thus is approved for dissemination to the Settlement Class. The claim
form shall be made available to the Settlement Class as set forth on the
Notice Plan and shall be made available to any potential Class Member
that requests one.
7. Approval of Claims and Objection Process:
a. Settlement Class Members may opt-out or object up to 120 days from the
date on which the Notice Program commences (the "Opt-Out and
Objection Deadline").
b. Any member of the Settlement Class that wishes to be excluded ("opt
out") from the Settlement Class must send a written Request for Exclusion
to Class Counsel and Counsel for Defendant to the designated Post Office
box established by the Claims Administrator on or before the close of the
Opt-Out and Objection Deadline. Members of the Settlement Class may
6
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not exclude themselves by filing Requests for Exclusion as a group or
class, but must in each instance individually and personally execute a
Request for Exclusion. All Settlement Class Members that exclude
themselves from the Settlement Class will not be eligible to receive any
benefits under the Settlement, will not be bound by any further orders or
judgments entered for or against the Settlement Class, and will preserve
their ability to independently pursue any claims they may have against
Defendant.
c. Any member of the Settlement Class that does not properly and timely
request exclusion from the Settlement Class shall, upon entry of the Order
and Final Judgment, be bound by all the terms and provisions of the
Settlement Agreement and Release, whether or not such Settlement
Class Member objected to the Settlement and whether or not such
Settlement Class Member received consideration under the Settlement
Agreement.
d. Any person or entity who or which does not elect to be excluded from the
Settlement Class may object to the proposed Settlement. Any Settlement
Class Member may object to, inter alia, (i) the proposed Settlement,
(ii) entry of Final Approval Order and the judgment approving the
Settlement, (iii) Class Counsel's application for fees and expenses, or
(iv) service award requests, by serving a written objection upon Class
Counsel, Defendant's counsel, and the Court. Any Class member making
7
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the objection (an "Objector") must sign the objection personally or through
Objector's counsel. An objection shall include all information required by
the Settlement Agreement, including the Objector's name, address and
telephone number of the objector, proof of class membership, and a
detailed statement of each objection asserted, including the grounds for
objection together with any documents such person wishes to be
considered in support of the objection. The objection must also contain a
detailed list of any other objections by the Objector and/or by the attorney
representing the Objector to any class action settlement(s) submitted to
any state or federal court in the United States in the previous five (5)
years. Objections, along with any notices of intent to appear and any
supporting documents, must be filed with the Clerk of the Court no later
than one hundred twenty (120) days from the date on which the Notice
Program commences. These documents must be filed with the Clerk of
the Court electronically or at the following address:
U.S. District Court for the District of Colorado
Office of the Clerk of Court
Alfred A. Arraj United States Courthouse, Room A105
901 19th Street
Denver, CO 80294
e. Any Settlement Class Member that does not timely file and serve an
objection in writing in accordance with the procedure set forth in the
Settlement Notice and mandated in this Order shall be deemed to have
waived any objection to (i) the Settlement; (ii) the Release; (iii) entry of
8
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Final Approval Order or any judgment; (iv) Class Counsel's application for
fees, costs, and expenses; or (v) service award requests for the named
Plaintiffs, whether by appeal, collateral attack, or otherwise.
f. If an Objector intends to appear at the Final Approval Hearing, personally
or through counsel, the Objector must include with the objection a notice
of the Objector's intent to appear at the hearing. If counsel is appearing
on behalf of more than one Settlement Class Member, counsel must
identify each such Settlement Class Member, and each Settlement Class
Member must have complied with the requirements of this Order. No
Objector may appear at the hearing unless the Objector indicates an intent
to appear.
8. Approval of Distribution and Allocation Plan: The parties have created a
process for assessing and determining the validity and value of claims and a
payment methodology to Settlement Class Members who submit a timely, valid
claim form. The Court preliminarily approves the plan for remuneration described
in Section 2.3 of the Settlement Agreement, and directs that the Claims
Administrator effectuate the distribution of settlement consideration according to
the terms of the Settlement Agreement, should the Settlement be finally
approved. The Court further orders that Bank of America Merchant Services
("BAMS") release all information, including any payment card data needed, to the
Claims Administrator necessary for the Claims Administrator to assess and
determine the validity of claims.
9
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a. Settlement Class Members who qualify for and wish to submit a claim
form shall do so in accordance with the requirements and procedures
specified in the notice and the Claim Form. If Final Judgment is entered,
all Settlement Class Members who qualify for any benefit under the
Settlement but failed to submit a claim in accordance with the
requirements and procedures specified in the notice and the Claim Form
shall be forever barred from receiving any such benefit, but will in all other
respects be subject to and bound by the provisions in the Settlement
Agreement, the releases included in that Agreement, and the Final
Judgment.
9. Final Approval Hearing: A final fairness hearing is scheduled for the date set
forth in the schedule below schedule below at the United States District Court for
the District of Colorado, Courtroom A602, 901 19th Street, Denver, Colorado
80294 (the “Final Approval Hearing”) to determine, among other things: (i) the
fairness, reasonableness, and adequacy of the proposed Settlement and
whether the Settlement should be granted final approval by the Court;
(ii) dismissal with prejudice of the Action; (iii) entry of an order including the
Release; (iv) entry of the Final Approval Order; and (v) entry of Final Judgment in
this Action. Class Counsel's application for award of attorney's fees and costs,
and request for the Court to award a service award to named Plaintiffs, shall also
be heard at the time of the hearing. The date and time of the Final Approval
Hearing shall be subject to adjournment by the Court without further notice to the
10
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members of the Settlement Class, other than that which may be posted by the
Court. Should the Court adjourn the date for the Final Approval Hearing, that
shall not alter the deadlines for mailing and publication of notice, the Opt-Out and
and Objection Deadline, or the deadlines for submissions of settlement
objections, claims, and notices of intention to appear at the Final Approval
Hearing unless those dates are explicitly changed by subsequent Order.
10. Notice to Attorneys General: Defendant shall prepare and send, at Defendant's
expense, all notices that are required by the Class Action Fairness Act of 2005
("CAFA") as specified in 28 U.S.C. § 1715. Class Counsel and Counsel for
Defendant shall cooperate promptly and fully in the preparation of such notices,
including providing Defendant with any and all information in their possession
necessary for the preparation of these notices. Defendant shall provide courtesy
copies of the notices to Class Counsel for the purpose of implementing the
settlement. Defendant shall provide notice to Class Counsel and the Court of
compliance with the CAFA requirements within ten (10) days of providing notice
to Attorneys General under CAFA.
11. Additional Provisions:
a. In the event the Settlement Agreement and the proposed Settlement are
terminated in accordance with the applicable provisions of the Settlement
Agreement, the Settlement Agreement, the proposed Settlement, and all
related proceedings shall, except as expressly provided to the contrary in
the Settlement Agreement, become null and void, shall have no further
11
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force and effect, and Settlement Class Members shall retain all of their
current rights to asset any and all claims against Defendant and any other
released party, and Defendant and any other released parties shall retain
any and all of their current defenses and arguments thereto (including but
not limited to arguments that the requirements of Rules 23(a) and
(23)(b)(3) are not satisfied for purposes of continued litigation.) These
actions shall thereupon revert to their respective procedural and
substantive statuses prior to the date of the execution of the Settlement
Agreement and shall proceed as if the Settlement Agreement and related
orders and papers had not been executed.
b. Neither this Order nor the Settlement Agreement nor any other settlement
related document nor anything contained herein or therein or
contemplated hereby or thereby nor any proceedings undertaken in
accordance with the terms set forth in the Settlement Agreement or
herein or in any other settlement-related document, shall constitute, be
construed as or be deemed to be evidence of or an admission or
concession by Defendant as to the validity of any claim that has been or
could have been asserted against it or as to any liability by it as to any
matter set forth in this Order, or as to the propriety of class certification for
any purposes other than for purposes of the current proposed settlement.
c. Except as necessary to effectuate this Order, all proceedings and
deadlines in this matter are stayed and suspended pending the Final
12
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Approval Hearing and issuance of the Final Judgment, or until further
order of this Court.
d. The Court reserves the right to adjourn or continue the Final Approval
Hearing and related deadlines without further written notice to the Class. If
the Court alters any of those dates or times, the revised dates and times
shall be posted on the website maintained by the Claims Administrator.
12. Schedule: The Court establishes the following deadlines:
Event

Date

Defendant Provides CAFA Notice
required by 28 U.S.C. § 1715(b)

Within 10 days after the filing of
Plaintiffs' Motion for Preliminary
Approval of the Class Action
Settlement

Defendant Provides Notice to Class
Counsel and the Court of
Compliance with CAFA
Requirements

Within 10 days of providing notice to
Attorneys General under CAFA

Class Notice Program Commences

Within 30 days after entry of this
Preliminary Approval Order

Compliance with CAFA Waiting Period
under 28 U.S.C. § 1715(d)

90 days after the Appropriate
Governmental Officials are Served
with CAFA Notice

Motion for Attorney's Fees,
Reimbursement of Costs and
Expenses, and Service Awards to be
Filed by Class Counsel

At least 14 days before the Opt-Out
and Objection Deadline

Postmark Deadline for requests for
Exclusion (Opt-Out) or Objections (the
“Opt-Out and Objection Deadline”)

120 days after Commencement of
Notice Program

13
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Postmark/Filing Deadline for Filing
Claims

120 days after Commencement of
Notice Program

Motion for Final Approval to be Filed
by Class Counsel

At least 21 days before the Final
Approval Hearing

Final Approval Hearing

December 12, 2019, at 2:00 PM

DATED: June 19, 2019

BY THE COURT:

_______________________________
CHRISTINE M. ARGUELLO
United States District Judge
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